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BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-9625
V.

LEO M KI SCADEN

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge Joyce Capps on July
11, 1989." The |l aw judge dismissed the Administrator's order,
granting a notion made by respondent at the conclusion of the
Adm nistrator's case-in-chief. W reverse the initial decision

and remand the case for further proceedings.

'A copy of the initial decision, an excerpt from the
transcript, is attached. Respondent has not replied to the appeal.
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The Adm nistrator's order, filed as the conpl aint, suspended
respondent’'s private pilot certificate for 60 days alleging that,
on August 31, 1987, he had operated under visual flight rules
("VFR') within a control zone (the zone around the non-tower
airport at DuBois, PA), without receiving an appropriate air
traffic control clearance, and when the visibility within the
control zone was less than the minimum3 mles required by 8§
91.105(a) of the Federal Aviation Regulations ("FAR " 14 C. F.R
Part 91). Respondent was al so charged with violating 8 91.9, the
FAR provision that prohibits carel ess or reckless operation of an
aircraft.?

The | aw judge found (Tr. at 68) that respondent was
proceeding on a VFR flight. Wen he | anded the aircraft at
DuBois, visibility was between 1 1/2 and 2 1/2 mles, and the

weat her required IFR°® Thus, respondent was found to have

’ FAR 8 91.105, Basic VFR weather mninmuns (now § 91.155) as
rel evant here, reads:

(a) Except as provided in 891.107 [Special VFR weather
m ni muns], no person may operate an aircraft under VFR when
the flight visibility is less, or at a distance from cl ouds
that is less, than that prescribed in the follow ng tabl e:

Al titude Flight visibility
1,200 feet or |less
above the surface -

Wthin controlled airspace 3 statute mles

891.9, Careless or reckless operation, reads:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

‘Instrunment Flight Rules.
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vi ol ated that aspect of subsection 105(a) prohibiting VFR
operations during such periods. Nevertheless, the | aw judge
di sm ssed the conpl aint because she al so found that another
aspect of proof was m ssing: that respondent was in controlled
airspace. She found fromthe testinony that controll ed airspace
inthe vicinity of the airport began at 700 feet, yet there was
no evidence in the record to indicate that respondent had
exceeded that altitude.

The Adm nistrator's appeal indicates that, in fact, he nade

a prima facie case. The |aw judge's confusion is not surprising,

however, as critical definitions of the applicable regulations,
and their inport, were not provided by the Adm nistrator, and
testinony at odds with the regul ati ons and ot her evi dence was
i ntroduced. In-depth knowl edge of the FAR was required in order
to conprehend that the testinony, overall, was sufficient to neet
the Administrator's burden.*

Matters woul d have been greatly sinplified if the
Adm ni strator's counsel had noted that the FARs define two ternmns:

"controlled airspace,” the termused in subsection 105(a), and
"control zone." The majority of the testinony used the |atter

term Control zone is a type of controlled airspace. 14 C F.R

‘Al though the Administrator would not be permtted, on appeal
to rectify evidentiary failures, these are matters of l|aw, not
fact, and therefore are not inplicated in the question of whether
the notion to dismss was properly granted for failure to nmake a

prima facie case. Prinma facie evidence is a question of fact. It
is that factual evidence that is sufficiently strong for his
opponent to be called upon to answer it. A prima facie case has

been nade if there is sufficient proof to support a sought finding,
di sregardi ng evidence to the contrary.
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1.1. A control zone, as the Adm nistrator now notes in his
appeal, is defined at 14 CF. R 71.11 as "controll ed airspace

whi ch extends upward fromthe surface of the earth.”

Exhibit A-1, a sectional map including the involved area,
shows (by | egend and correspondi ng blue dotted line) that the
airport and its environs are within a control zone.® The
Adm nistrator's witness Witney testified that, fromthe point at
whi ch he first observed the aircraft, it was wthin the control
zone. Tr. at 17. Exhibit A-2 also illustrates the control zone
and the aircraft's position.

Matters becane nore confused when the Adm nistrator's other
witness |later testified that the rel evant control zone began at
approxi mately 700 feet above the surface. Tr. at 61. It was
this testinony that convinced the | aw judge that placing the
respondent's aircraft above 700 feet was critical to the
Adm ni strator's case. As the Adm nistrator now notes, citing 14
CF.R 71.13 and Exhibit A-1's legend (Appeal at 13-14), this
testi mony confused control zones with "transition areas," which
are defined in terns of 700 feet minimum altitude. These
transition areas are irrelevant to the Adm nistrator's case.

This witness, M. Shuman, also testified that an aircraft at this
| ocation would not be within controlled airspace unless it was

above 700 feet (Tr. at 65), again reflecting his m sunderstandi ng

*This exhibit was the sectional chart in effect in QCctober
1988. The record establishes, however, that no rel evant changes
had been nade, as conpared to the chart that was in effect on
August 31, 1987, the date of the incident.
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of term nol ogy and produci ng another error that may have
contributed to the | aw judge' s deci sion.
In view of the relevant definition, having introduced
testinony to | ocate respondent's aircraft within the control
zone, the Adm nistrator, in fact, presented sufficient evidence

to neet the requirenent that he present a prima facie case. That

he al so introduced contradictory evidence that reflected a

m sunder st andi ng of the regulations and of Exhibit A1 is
regrettable, but this inaccurate evidence does not erase the
Adm ni strator's other evidence. Instead, as the Adm nistrator
argues, the Board nust | ook at the evidence as a whole, and in
the light nost favorable to conplainant.® Doing so, there is no

doubt that the Adm nistrator has presented a prima facie case,

and respondent should be called upon to answer.’

‘See footnote 4, supra. W cannot see what contribution
Admnistrator v. Interair Services Inc., 3 NT.S. B. 2326 (1980) and
Admnistrator v. Sinonye, 4 NISB 159 (1982), can nmake to this
anal ysi s. Neither stands for the proposition for which the
Adm nistrator cites it, and the citation to Sinonye is incorrect.

‘Al though the law judge had no need to address the matter, we
agree with the Admnistrator that, in view of the testinony
regarding potential endangernent, the Admnistrator also nade a
prinma facie case for the alleged 8 91.9 violation.
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ACCORDI NGY, IT IS ORDERED THAT:
1. The Admnistrator's appeal is granted,
2. The initial decision is reversed; and
3. This matter is remanded for further proceedi ngs consi stent

with this opinion.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



